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1.	LORD JUSTICE LATHAM: The appellants jointly traded as Blue Line Taxis and jointly held an operator's licence for private hire vehicles issued by the respondent pursuant to section 55 of the Local Government (Miscellaneous Provisions) Act 1976. The respondent refused to renew that licence on 22nd June 1999 on the grounds that the appellants had been operating in contravention of section 46(1)(e) of the Act in that they had operated private hire vehicles in the North Tyneside controlled district when those vehicles and drivers were not licensed by the respondent. The appellants exercised their right under section 62(3) of the Act to appeal to the Magistrates' Court. Their appeal was dismissed on 10th February 2000. The appellants now appeal to this court by way of case stated.
2.	The facts are essentially agreed. The business had been started by the appellants' late father in 1958, and had remained a family concern ever since. The appellants all hold hackney and private hire driver licences granted under the Act by the respondent, and five private hire vehicles which are licensed under the Act by the respondent. A further 150 drivers and vehicles licensed by the respondent were operated by the appellants. Since 1958, neither the appellants nor any previous family member has ever been convicted of any offence under the legislation governing the use of taxis or private hire vehicles. It was accepted throughout the proceedings on behalf of the respondent that the appellants had conducted their business properly, save for the contravention which was alleged.
3.	The problem arose out of the fact that the second and third appellants started a similar business in Newcastle, which trades as Blue Line (Newcastle). They were granted an operator's licence by Newcastle City Council and operated vehicles and drivers licensed by that Council. Not surprisingly, the two businesses sought to cooperate in order to provide as effective a service to their customers as they could. The two areas, that is the respondent's area and the area of Newcastle City Council, were divided into zones. The private hire vehicles operated by both firms were fitted with a device enabling them to communicate with a computer system with terminals at the operating centres of each firm and a main computer in the appellants' Wallsend office. The system enabled the drivers of the vehicles to identify their whereabouts to the computer system. The booking clerks at the firm's offices could therefore, in turn, identify the nearest available private hire vehicle from either firm which could take that booking whether it was licensed by the respondent or Newcastle City Council. The two firms operated in this or a similar way from about June 1996. From that time, their business cards read:
“Please note we have cars licensed in both Newcastle and north Tyneside, we shall endeavour to dispatch to you the quickest or nearest car for your convenience.” 
4.	Clearly, this system has advantages for customers in that it is likely to afford for them a better service. It also has advantages for the firms and for their drivers because it is more efficient for drivers in that they can utilise their time more efficiently and, in particular, make fewer journeys without passengers. Approximately 3 million passengers have been carried under this system since 1996. Before putting the system into effect, the appellants informed the respondent's licensing officers of what was proposed. It was not until 1999 that objection was taken by way of refusal to renew the operator's licence. The reason for refusal, upheld by the magistrates, was that the licence to operate only entitled them to operate vehicles and drivers which had licences granted by the respondent. None of the vehicles or drivers used by the two firms were licensed by both the respondent and Newcastle City Council. It followed that whenever a booking was taken by the appellants, which was effected by a driver or vehicle licensed by Newcastle City Council, it was acting unlawfully. The magistrates concluded that the appellants, as holders of an operator's licence issued by the respondent, could only operate in the area of the respondent vehicles and drivers licensed by the respondent. The fact they were licensed by an authority did not make the activity lawful, and that when the appellants passed a booking to Blue Line (Newcastle) the appellants were operating the vehicle then used for the purposes of the Act.
5.	All the relevant statutory provisions are contained in the Local Government (Miscellaneous Provisions) Act 1976. Section 46 provides as follows:
“(1) Except as authorised by this Part of this Act:
(a) no person being the proprietor of any vehicle, not being a hackney carriage or London cab in respect of which a vehicle licence is in force, shall use or permit the same to be used in a controlled district as a private hire vehicle without having for such a vehicle a current licence under section 48 of this Act;
(b) no person shall in a controlled district act as driver of any private hire vehicle without having a current licence under section 51 of this Act;
(c) no person being the proprietor of a private hire vehicle licence under this Part of this Act shall employ as the driver thereof for the purpose of any hiring any person who does not have a current licence under the said section 51;
(d) no person shall in a controlled district operate any vehicle as a private hire vehicle without having a current licence under section 55 of this Act;
(e) no person licensed under the said section 55 shall in a controlled district operate any vehicle as a private hire vehicle‑
(i) if for the vehicle a current licence under the said section 48 is not in force; or
(ii) if the driver does not have a current licence under the said section 51.
(2) If any person knowingly contravenes the provisions of this section, he shall be guilty of an offence.” 
6.	Section 48 sets out the provisions as to the licensing of private hire vehicles. Subsection (1) gives to the relevant authority the power to license a vehicle if it considers the vehicle is suitable in type, size, and design, and not of a design and appearance likely to lead a person to believe that it was a hackney carriage, in suitable mechanical condition, safe and comfortable; subsection (2) empowers an authority to attach conditions to the grant of a licence.
7.	Section 50 imposes an obligation on proprietors of licensed vehicles to present them for inspection and testing at appropriate intervals.
8.	Section 51 provides for the grant of licences by authorities to drivers if satisfied that the applicant is a fit and proper person to hold a licence.
9.	Section 55 provides for the grant of a licence to operate private hire vehicles provided that the applicant is a fit and proper person to hold such a licence.
10.	Section 75 provides:
“(1) Nothing in this Part of this Act shall‑
(a) apply to a vehicle used for bringing passengers or goods within a controlled district in pursuance of a contract for the hire of the vehicle made outside the district if the vehicle is not made available for hire within the district...
(2) Paragraphs (a), and (b) and (c) of section 46(1) of this Act shall not apply to the use or driving of a vehicle or to the employment of a driver of a vehicle while the vehicle is used as a private hire vehicle in a controlled district if a licence issued under section 48 of this Act by the council whose area consists of or includes another controlled district is then in force for the vehicle and the driver's licence issued by such a council is then in force for the driver of the vehicle.” 
11.	Section 80 provides:
“(1) In this Part of the Act, unless the subject or context otherwise requires...
'operate' means in the course of business to make provision for the invitation or acceptance of bookings for a private hire vehicle...
(2) In this Part of this Act references to a licence, in connection with a controlled district, are references to a licence issued by the council whose area consists of or includes that district, and 'licensed' shall be construed accordingly.” 
12.	The main issue in the appeal before us depends upon the proper construction of section 46(1)(e), section 75(2) and section 80 of the Act. These provisions were considered by this court in the case of Dittah v Birmingham City Council [1993] RTR 356. In that case the appellants held operator's licences issued by Birmingham City Council, but had used vehicles and drivers licensed by adjoining authorities. The appellants argued that on a proper construction of the statutory provisions, it was only necessary for the vehicles and drivers to be licensed by an appropriate authority for an operator to be entitled to operate them.
13.	The court rejected that argument. It held that the effect of section 80(2), as applied to section 46(1)(e), is to require the operator only to operate vehicles and drivers licensed by the authority which granted him the operator's licence. In his judgment, with which Clarke J (as he then was) agreed, Kennedy LJ stated that the law was accurately set out in the following passage from a letter of the Department of Transport to the District Secretary of Bromsgrove District Council of 25th June 1992:
“In our view applying section 80(2) to sections 46(1)(d) and (e) has the effect that an operator requires a licence from the area in which he intends to operate and may operate only in that area vehicles and drivers licensed by the same district. This has the practical effect that an operator licensed in area A may only use vehicles and drivers licensed in area A but these vehicles and drivers will by virtue of section 75(2) exemption be able to go anywhere in the course of the hiring.” 
14.	That decision is not strictly binding on this court, but it has now been followed by this court in numerous subsequent decisions. The magistrates could see no relevant distinction between the facts of that case and the instant case. I agree. However, Miss Booth, on behalf of the appellants, has valiantly sought to argue that the decision was reached (as she put it in the skeleton argument) per incuriam. In fact her argument is that the specific issue as to the appropriate meaning of section 46(1)(e) was not an issue which was argued, as she submits, in the case of Dittah. It was, essentially, a matter which was accepted by both sides. Accordingly, this court is entitled to re‑visit the argument as to the appropriate meaning of section 46(1)(e) as a result of the decision of the Court of Appeal in the case of R (Kadhim) v Brent London Borough Council Housing Benefit Review Board [2001] 2 WLR 1674, where Buxton LJ in giving the judgment of the court set out at page 1684H the ambit of the Court of Appeal's entitlement to re‑visit a previous decision on the basis that what had apparently formed part of the decision was not in truth a matter which had been fully and properly argued.
15.	Obviously, this court is not, as I have already said, strictly bound by the decision in the case of Dittah, as the court normally is in relation to a previous decision of the Court of Appeal. But it seems to me that in view of the long‑standing nature of the decision of the this court in Dittah, we should only be prepared to depart from that decision if we were satisfied that similar considerations applied in this case as were described by Buxton LJ in the Brent Housing Board case.
16.	The argument which Miss Booth puts before us, which, she submits, was not part of the argument before the court in Dittah, and which should persuade us to come to a different conclusion, is that, firstly, we should remember in approaching the proper construction of the section that it is a section creating a criminal offence. Accordingly, we should construe it in a way which is beneficial to people in the position of her client if there is any ambiguity in the meaning of any part of those statutory provisions.
17.	Secondly, she submits that in relation to section 46(1)(e) where reference is made to “the said section 48” and “the said section 51”, those phrases are intended to emphasise the fact that what is required is simply a licence granted under those sections by whatever authority and, accordingly, there is no room for the provisions of section 80(2) to impose any different or other meaning upon those phrases. Miss Booth submits that that result explains why it is that in section 75(2) no specific exemption is necessary for operators, because the use of vehicles licensed by another authority does not in any event create an offence. Her simple submission is that provided that the operator uses vehicles and drivers which are licensed by any authority then that accords with the proper meaning of the phrases in section 46(1)(e).
18.	She submits that on a proper consideration of the way in which the arguments were presented to the court in the case of Dittah, it is apparent that this did not form part of the arguments of the appellants in that case, and that it was essentially assumed by the court that there was no issue but that if section 80(2) applied to section 46(1)(e) then the meaning must have been as was stated by the court and as I have already indicated.
19.	It seems to me that that argument is impossible to sustain. The question which was considered by the court in the Dittah case was as follows:
“'whether section 46(1)(e) of the Local Government (Miscellaneous Provisions) Act 1976 must be read subject to the provisions of section 80(2) of that Act so as to require private hire operators licensed under section 55 of the Act to make use only of vehicles and drivers licensed by the council of the district by which the operators are licensed, or whether section 75(2) of the Act, read in conjunction with section 80, allows operators to use or to employ drivers and vehicles licensed by a district council other than that in which the operator is licensed.'“ 
20.	It seems to me inevitable that the court in considering that question was bound to have considered the effect of section 80(2) on the provisions of section 46(1)(e) as a matter of substance and not as a matter of concession. Indeed, when dealing with the arguments of the parties, it seems to me that Kennedy LJ made it plain that that was the way in which the court was approaching the matter. When dealing with the defendant's case he said at page 362G:
“Mr Massey submits that, whilst section 46(1)(e) is not specifically saved by section 75(2), the wording of section 75(2) was to avoid multiple applications for vehicle and driver licences. There was, therefore, no need to repeat the saving provisions of section 75(2) in relation to the second and third paragraphs of section 46(1)(e). The exclusion, submits Mr Massey, follows as a matter of logic. That I cannot accept. In my judgment if section 75(2) was intended to apply to section 46(1)(e) it would say so. In fact it is my view that the only obvious reasons for having the words 'in a controlled district' in section 46(1)(e) is to bring that subsection, to which section 75(2) is not applied, within the scope of section 80(2).” 
21.	I can see nothing to suggest that in dealing with the matter as he did, Kennedy LJ was in any way treating the question of what the proper meaning of section 46(1)(e) in the context of section 80(2) would be as a matter of agreement between the parties. It seems to me that in those circumstances it is impossible for this court to come to any other conclusion but that the decision of this court in the case of Dittah is one which was not reached per incuriam, in the sense that I have explained.
22.	Not only do I consider that it has not been shown that the decision of Dittah was per incuriam and, therefore, a case which we can re‑visit, but I have come to the firm conclusion that it was correctly decided. The provisions of section 80(2) as applied to section 46(1)(e), in my judgment, brook of no other answer but that the operator granted the licence under section 55 can only operate vehicles and drivers licensed by the licensing authority which granted it its operator's licence. One way of testing whether or not that particular construction is correct is to consider the consequences of the construction contended for by Miss Booth. One of the consequences would be that if one applied her logic to section 46(1)(d) and (e), the only conclusion that one could come to would be that an operator could operate in any district provided he had obtained a licence authorising him to operate in one district.
23.	That would, in my judgment, drive a coach and horses through what appears to me to be a central principle of this legislation, which is that the authorities responsible for granting licences should have the ability to exercise full control over the operation of private hire vehicles within their area.
24.	I consider therefore that there are good policy reasons for ensuring that there is a unified system of control in relation to private hire vehicles operating within the area of any given authority. That ensures consistency of policy in relation to the provision of private hire vehicles and their drivers. It enables the authority to ensure that it is able to exercise such control as it is entitled to exercise over all the vehicles and drivers being operated to provide private hire services within its area. That seems to me to be a central purpose of the statutory provisions.
25.	There is no doubt that there are advantages operationally and in the provision of a service to the public to be gained from a more flexible form of control. Accordingly, there they may well be good policy reasons for re‑visiting the structure which has been created by the 1986 action. In particular, there has been a significant development in modern communication systems which may make the demarkations, which are consequent upon the construction of the Act, which I consider to be correct, too restrictive in the public interest. But that is not a matter for this court. That is a matter for Parliament. It is to be noted that although there are obvious restrictions which apply as a result of the construction which I have accepted of the Act, nonetheless there is a considerable amount of flexibility even within the structure as properly construed, as pointed out by Mr McGuinness.
26.	The meaning of “operator” in section 80 when taken in conjunction with section 75(2) provides for considerable flexibility. The operator can use the vehicles within his organisation for journeys both inside and outside the area of the local authority in which he is licensed and, indeed, can use such vehicles and drivers for journeys which have ultimately no connection with the area in which they are licensed. There is, it seems to me, therefore, no reason to believe that the construction, which I consider to be the right construction of the Act, renders the operation of private hire vehicles in any way so restrictive as to justify the conclusion that the construction that I have reached must be wrong.
27.	There was before the magistrates a consequential question arising out of the primary question as to the extent to which the sub‑contracting of work was permissible. It seems to me, and I think it is agreed by both counsel, that the answer to the proper meaning of section 46(1)(e) effectively answers that question. It is clear that whenever any operator acts by making provision for the invitation or acceptance of bookings for a private hire vehicle, he must use vehicles and drivers licensed by his licensing authority. He is perfectly entitled to do that by way of sub‑contract; but he cannot obtain the use of vehicles or drivers licensed by another authority in order to carry out the booking which he has as an operator made provision for by way of invitation or acceptance.
28.	In those circumstances, I consider that the justices came to a correct conclusion of law and that each of the four questions which they have posed should be answered in the affirmative.
MR JUSTICE FORBES: I agree.
MR MCGUINNESS: My Lords, the respondent would seek an order for costs against the appellants?
LORD JUSTICE LATHAM: Yes. Miss Booth?
MISS BOOTH: My Lord, I cannot oppose that. My Lord, there is the other matter that I raised at the beginning of this case, if this matter is to go any further judicially, if I can put it that way, we need to obtain a certificate from your Lordship's court. 
LORD JUSTICE LATHAM: Yes.
MISS BOOTH: My Lord, as it happens, we did have a number of statements from various operators around the country stating the impact of the decision on their business. I do not know whether your Lordship would like to see those?
LORD JUSTICE LATHAM: I hope that from what I have said it can be seen that I appreciate the clear commercial and other benefits that would flow from the construction which you have sought to put forward. I do not think you need underline that. I can readily understand that there would be a very substantial number of operators who will be concerned at the consequent restriction on their ability to operate in the more flexible way in which you have suggested.
MISS BOOTH: My Lord, that then leads to the question of whether that is, therefore, a matter of sufficient public importance, that is the question of the interpretation of section 46, as to whether that is a matter that should be certified by this court as fit to be considered by their Lordships' House?
LORD JUSTICE LATHAM: Yes.
MISS BOOTH: My Lord, in my submission there are two possible interpretations here: one allows a lot more commercial freedom and benefit to the public, and the another does not. The number of journeys they indicated and the number of private hire vehicles indicates that this is a matter of general importance and should, therefore, be certified as something that their Lordships might wish to consider.
LORD JUSTICE LATHAM: Thank you, I am grateful.
MISS BOOTH: Thank you very much.
LORD JUSTICE LATHAM: Miss Booth, we do not consider that this is a matter which can properly be described as a matter of public importance. It is a question which has been raised and dealt with by the court now as long ago as 1993 and has been treated as settled law since then.
For the reasons that I have given, it seems to me correctly so. It is also in relation to the sort of legislation which I suspect that their Lordships would consider to be more properly susceptible of parliamentary time rather than judicial time.
MISS BOOTH: I am grateful, my Lord.
LORD JUSTICE LATHAM: Thank you both very much indeed. Thank you to your junior for the help in the skeleton argument.
‑‑‑‑‑‑‑‑

