The man who would be King!

This story tells how one man single handedly wiped out 9.6 million pounds in plate values because of personal greed.

Cardiff Hackney Carriage proprietor Mr. Carl Cummings has an interest in over 12% of the 480 hackney carriage vehicles licensed by the local authority. He therefore has a Million reasons wrapped up in grey market plate values as to why Cardiff county council should retain its policy of restricting hackney carriage numbers. Unfortunately for Mr. Cummings, on 7th October 2003 Cardiff council decided to lift their restriction on numbers and change to a policy of quality control. The Council decision didn't sit well with Mr Cummings so he decided to roll out the men in grey wigs and challenge the council head on in a court of law.

After three appeals and thousands of pounds in court costs Mr Cummings vain attempts to scupper Cardiff Council were finally laid to rest in the Court of appeal on 11th July 2005. No one was surprised when the court of appeal hammered the final nail in the coffin of Carl Cummings ill-conceived applications for judicial review.   If it weren't for the time gained through delaying tactics Mr Cummings might well have jumped ship after failing to clear the first hurdle of the appeals in October 2004. He did however gain two years grace, which no doubt gave him time to contemplate his future and perhaps concentrate his mind on what life might be like under de-restriction.

The background to this case and eventual decision by Cardiff council to delimit numbers is quite fascinating but if it weren't for Mr Cummings own greed Cardiff's policy of restriction would still be in place today.  

In order to get the flavour of how this situation came about I have to take you back to the year 2002, at this time Cardiff council took possession of an unmet demand survey conducted by the Halcrow Group. The survey recommended six additional licenses and on January 14th 2003 the council decided to implement the survey recommendations and issue the new licenses albeit under new criteria of a ballot system. This new approach departed from their previous criteria, which was conducted by way of chronological waiting list. 

Under the old system Mr Cummings felt he was first in line and was entitled to at least one if not all of the new licenses, it would be pure chance if he got one under the new ballot system. There were 512 applications for the six new licenses but Mr Cummings wasn't satisfied with already having an interest in 58 hackney carriage licenses he felt he should have more. I shall let the minutes of the committee meeting of the 14th January 2003 put you in the picture as to what transpired next. 

Six recommendations were submitted to the licensing and public protection committee in a report by the chief regulatory services officer Mr M.W Evans, all six were adopted. 

The committee minutes of 14/1/03

The Chief Regulatory Services Officer submitted his report detailing the results of the Consultant's Demand Survey of Hackney Carriage Vehicles in Cardiff. On 10 December, 2002 (Minute no. L156), the Committee had deferred consideration of this matter for one month to allow the Trade further opportunity to submit a consensus opinion on the proposal to meet the unmet demand for Hackney Carriage vehicles in Cardiff.

The report from the Consultant identified a level of unmet demand for the services of Hackney Carriages which would be met by the issue of a further six vehicle licences. The Committee was advised that where the significant unmet demand was identified, the Council must grant licences sufficient to meet that demand. The Council can issue any number of licences, however by virtue of Section 16 of the Transport Act 1985, a Local Authority has the power to limit the number of Hackney Carriages within its area, only if it is satisfied that there is no significant unmet demand for Hackney Carriage services. Historically the Council has regulated the number of Hackney Carriages, and has a comprehensive well managed taxi infrastructure. The removal of the limit on the number of Hackney Carriages would have a major impact on the service provision, and it is clear from the Consultant's report that there are no clear benefits arising from the removal of the restriction.

In their report, the Consultants identify three mechanisms available to the Council for the issue of the new licences to meet the unmet demand:

1. Issue licences according to the Council's waiting list, the person who has been on the waiting list for the longest could be issued a licence first, for example.

2. If no waiting list is available, all potential proprietors could be interviewed and graded according to a set predetermined criteria.

3. Use a lottery system.

The Chief Regulatory Services Officer advised that while the Council does keep a record of applicants and companies who have expressed an interest in obtaining Hackney Carriage Licences, this has been largely a mechanism for assessing the level of demand, and is restarted following every release of licence. As there are many people who had expressed an interest prior to the creation of the new records, and who would still wish to apply for the issue of the new licence, it is not equitable to use the existing recording mechanism in the ways suggested by Consultants. It was therefore proposed that the use of a recording system to register expressions of interest for further licence releases is no longer necessary and be discontinued. The two other options to consider are a lottery system, or the establishment of appropriate criteria against which to consider the merits of each individual applicant. The Chief Regulatory Services Officer identified the benefits and pitfalls of the remaining two options for Members information. The Committee noted that in previous years, the Council had placed conditions on the release of a Vehicle Licence, which had led to a significant progress in improving the quality of the fleet of licensed Hackney Carriages, and it was proposed that similar conditions be imposed on this release.

In accordance with the Trade Consultation procedure on any policy changes, the Committee was advised of observations received to the report, and of three petitions received in relation to this matter. Representatives of two of the petitioners were present and in accordance with the Cardiff Council Constitution were invited to address the Committee. The Committee noted the issues raised, but considered that no interested person should be deprived of the opportunity of applying for one of the new licences, and considered that the lottery proposals was the best way forward. In addition, the Committee considered that it would be appropriate for it to consider the other recommendations made in the report, in tandem with the development of the Council's Transport Strategy, which was being progressed by the Chief Traffic & Transportation Services Officer.

RESOLVED - That

1. The issue of six Hackney Carriage Vehicle Licences be agreed;

2. Applicants for these licences be restricted to current holders of a Hackney Carriage/Private Hire Drivers Licences, or Hackney Carriage Proprietor (Vehicle) Licences, and each eligible individual or company would be able to apply for one licence;

3. All eligible applicants be invited to apply in writing by 28 February, 2003 for the grant of a Hackney Carriage Vehicle Licence. In addition the invitation to existing licence holders should be publicly advertised in a local newspaper circulated in Cardiff;

4. The selection of those applicants to be granted a licence be made by chance, through a lottery of those applicants who responded to the invitation to apply, and that the lottery draw take place at the Licensing & Public Protection Committee meeting on 8 April, 2003. The first six names drawn being offered the licences subject to the conditions outlined in recommendation (5) below. In addition a reserve list of six be drawn, to be offered in the order drawn, a licence should any of the first six fail to meet the requirements of recommendation (5) below;

5. The grant of a licence be subject to the application procedure being completed within three months, and to the following conditions:

1. The vehicle must be new and approved a purpose built Hackney Carriage by the Authority;

2. The vehicle will not be sold, transferred or otherwise disposed of within a period of three years from the grant of the licence, without the express consent of the Authority;

3. The vehicle not being used by a driver that is not currently licensed by Cardiff County Council;

4. The submission of satisfactory documentary evidence, that the vehicle will be purchased, owned and registered by the applicant;

5. The issue offer to be withdrawn if the licensed procedure is not completed within that time period;

6. The recording of persons who wish to register an interest in obtaining Hackney Carriage Vehicle Licences be discontinued. (End of Committee minutes)

To you and I the six options adopted by the committee might seem quite reasonable because they offered everyone the same opportunity of obtaining one of the six licenses. It may surprise you to know that out of the 512 applicants there was a majority who thought the lottery system was the wrong method to use. 

Personally I have a problem understanding why a majority of applicants would knowingly object to a system that might allow them to gain a license yet vote for a system which would almost certainly disqualify the majority of them from obtaining a license. There were only six licenses on offer and if the council kept its previous criteria for issuing licenses Mr Cummings was best placed to get all six of those licenses. It does make you wonder why the majority of applicants voted to disqualify themselves?

At the April committee meeting the details of Mr Cummings judicial review challenge was put before the committee. The following extract is taken from that meeting.

The minutes 8/4/03.

 1. Background

1.2 At its meeting of 14 January 2003 the Committee considered the level of demand for the services of hackney carriages in Cardiff in accordance with Section 16 of the Transport Act 1985. In the interests of meeting the level of demand identified, providing existing licence holders with a means of advancement, providing a fair method of distribution and broadening the ownership profile the Committee resolved that:

(1) The issue of six Hackney Carriage Vehicle Licences be agreed;

(2) Applicants for these licences be restricted to current holders of Hackney Carriage/Private Hire Drivers Licences, or Hackney Carriage Proprietor (Vehicle) Licences, and each eligible individual or company would be able to apply for one licence;

(3) All eligible applicants be invited to apply in writing by 28 February, 2003 for the grant of a Hackney Carriage Vehicle Licence. In addition the invitation to existing licence holders should be publicly advertised in a local newspaper circulated in Cardiff;

(4) The selection of those applicants to be granted a licence be made by chance, through a lottery of those applicants who responded to the invitation to apply, and that the lottery draw take place at the Licensing & Public Protection Committee meeting on 8 April, 2003. The first six names drawn being offered the licences subject to the conditions outlined in recommendation (5) below. In addition a reserve list of six be drawn to be

offered in the order drawn, a licence, should any of the first six fail to meet the requirements of recommendation (5) below.

(5) The grant of a licence be subject to the application procedure being completed within three months, and to the following conditions:

(i) The vehicle must be new and approved as a purpose built Hackney Carriage by the Authority;

(ii) The vehicle will not be sold, transferred or otherwise disposed of within a period of three years from the grant of the licence, without the express consent of the Authority;

(iii) The vehicle not being used by a driver that is not currently licensed by Cardiff County Council;

(iv) The submission of satisfactory documentary evidence, that the vehicle will be purchased, owned and registered by the applicant;

(v) The issue offer to be withdrawn if the licensed procedure is not completed within that time period;

(6) The recording of persons who wish to register an interest in obtaining Hackney Carriage Vehicle Licences be discontinued.

1.3 This report is to provide members with details of the applications received and to update the Committee on correspondence received about its decision.

2. Applications for the Grant of a Licence.

2.1 On Friday 31 January 2003 a notice detailing the decision of the Committee was placed in the Western Mail and in the South Wales Echo.

2.2 All current holders of Hackney Carriage/Private Hire Drivers Licences, and Hackney Carriage Proprietor (Vehicle) Licences were sent notification of the decision of the Committee during January 2003. The notification included on its reverse an application form for the grant of a licence.

2.3 In total 647 completed application forms were received by the deadline date of 28 February 2003. Of these 494 were from Hackney Carriage/Private Hire Drivers and 153 from Hackney Carriage Vehicle Owners. Removal of duplicate applications has left 512 valid applications. Two further applications were received

on 3 March 2003 and one on 7 March 2003 after the deadline date. It is clear that there is a large demand from licence holders for the issue of a licence.

2.4 The application forms will be available at Committee.

3. Potential Judicial Review

3.1 On 30 January 2003 a letter was received from Dolmans, Solicitors, representing Mr Carl Cummings and others. The letter advised that their clients considered the Committee’s decision to grant vehicle licences by means of a lottery to be unlawful. Dolmans invited the Committee to revoke its decision and to undertake not to grant licences by any means other than “the existing waiting list.” The letter concluded by stating that if the Committee did not do this their clients would commence judicial review proceedings to quash the Committee’s decision and to obtain a declaration that the distribution of vehicle licences by means of a lottery, rather than “the established waiting list” would be unlawful.

3.2 Dolmans were invited on 31 January 2003 and 18 February 2003 to provide details of the factual and legal basis on which they say the Committee’s decision should be overturned.

3.3 On 25 March 2003 information was received from Dolmans Solicitors in connection with their application for Judicial Review. The information contained a statement of facts relied upon, details of the decision to be judicially reviewed, details of the remedy being sought and a detailed statement of grounds. The remedy being

sought is:

1) An order quashing the decision of the Committee of 14 January 2003 to grant licences by way of a lottery

2) A declaration that the award of licences by way of lottery is unlawful

3) A declaration that in the absence of other material considerations, the award of the licences should proceed by way of the waiting list system

4) An order quashing the decision of the Committee to impose pre-conditions on the issue of licences, namely:

a) That only existing licence holders may apply.

b) That applications should only be in respect of new vehicles and ones which may not be sold, transferred or otherwise disposed of within a three year period without the consent of the licensing authority.

5) A declaration that the above pre-conditions are unlawful.

3.4 On behalf of their clients Dolmans would seek in the interim period an injunction to prevent the issue of Hackney Carriage Proprietor (Vehicle) Licences and the conduct of a lottery pending determination of the proceedings.

3.5 It is considered that there is limited basis for a legal challenge to the Committee’s decision. However applicants granted a licence under the lottery system would be in an invidious position if the application for Judicial Review was submitted and injunctions granted, following the allocation of licences but prior to their issue. It is therefore recommended that the lottery be deferred for the time being and also to await possible consideration of the issues subsequently outlined in this report.

4. Consultations with the Trade

4.1 The draft report intended for consideration was made available at the Wood Street and Sloper Road offices for any interested party to provide written submissions.

4.2 A letter has been received from a local vehicle operator requesting that in the interests of the trade and to avoid any harmful effects of monopoly ownership that the Committee consider the option of deregulation and the abolition of numerical controls on the issue of hackney carriage vehicle licences

4.3 The fact that 512 licence holders have indicated that they would wish to be issued with a hackney carriage vehicle licence is an indication of the level of demand for such licences. The individuals are all licence holders involved with the trade who have an understanding of the level of demand. Clearly the demand from licence

holders will not be met from the issue of six licences.

4.4 In view of the demand for licences and the notification of a proposed Judicial Review members may wish to consider if the imposition of numerical limits is still appropriate. Deregulation would provide Dolmans clients with the opportunity to obtain a licence from the authority without the need for a lottery system as any

person could make an application. As all persons would be free to obtain a licence this would remove the basis for the Judicial Review.

4.5 The option of deregulation is open to the Council as an Authority may grant a new licence at any time. There is no legal impediment to prevent a licensing authority from granting licences to suitable applicants, even when there is no significant level of demand that is not met by the existing number of licensed vehicles. However such a decision would have an impact on the trade and should only be considered following a consultation exercise with trade members.

8. Recommendations

8.1 That in view of the notification by Dolmans, Solicitors on behalf of their clients that they intend to apply for Judicial Review of the decision of the Committee of 14 January 2003 it is recommended that the lottery be deferred pending consideration and decision on the matter outlined below.

8.2 It is recommended that the Committee consider the option of removal of the numerical limits on the issue of Hackney Carriage Proprietor (Vehicle) Licences as a means of satisfying applicants’ demands and meeting the requirements of Dolmans, insofar as it would remove the proposed lottery allocation, and thereby avoid the

necessity to apply for Judicial Review.

8.3 Should Committee decide in principle to examine the merits of deregulation, then the Trade be consulted on its views and a subsequent report be brought back to this Committee outlining the views received and possible appropriate preconditions to licence, prior to progressing this matter. (End of Committee minutes)

On October 7th 2003 after wide consultation Cardiff Council decided to remove restrictions on the number of hackney carriage vehicles and move to a policy of Quality control rather than Quantity control. This decision was no doubt made in order to circumvent legal proceedings being brought by Mr Cummings against an earlier decision of the council to issue six new licenses by ballot.

The October decision was far more damaging to Mr Cummins than the previous committee decision taken in January to issue only six new licenses because he now faced the possibility of losing over a million pounds in grey market license plate values. 

For those who aren't familiar with the reference "grey market plate values" it is best explained in the following terms. Mr Cummings obtained a great many of the 58 licenses he has an interest in by way of a free issue, that means the local authority issued the licenses free of charge, all Mr. Cummings had to pay was the administration fee for each individual license.  

In respect of hackney carriages in England Wales, excluding London, under the 1847 Town police clauses act there are two types of policy a council can undertake. One is a restricted numbers policy; the other is an unrestricted numbers policy. All restricted authorities such as Cardiff have what is called an unofficial plate value, this occurs because license plates are restricted; therefore they command a scarcity value. The scarcity values differ throughout the country but research shows that in larger cities the scarcity values are closely related.

One of the highest plate values in England and Wales at the moment can be found in Halifax. In Halifax license plates are reportedly changing hands for seventy thousand pounds and more. The best document on the Internet that gives a full breakdown of at least a third of the restricted authorities can be obtained on the Taxi Driver Online website at http://www.taxi-driver.co.uk/quotalas.pdf. This unique document is highly recommended. 

With Cardiff council being restricted, every hackney carriage license they issue immediately obtains a scarcity value. Mr Cummings stated in his judicial review application that the scarcity value was twenty thousand pounds per license. This meant that Mr Cummings had an interest in nearly 1.2 million pounds of unofficial plate values, hence the term "grey market plate values". 

It was because of the imminent loss of those unofficial plate values that Mr Cummings decided to challenge the new decision of Cardiff council to lift numbers control. It may seem strange that here we have a man who is taking Cardiff council to court because he felt he was being hard done to by not getting preferential treatment in the license allocation process. Yet when the council give him the opportunity to obtain as many license plates as he wishes, he doesn’t like that decision either. 

It must be fairly obvious by now that Mr Cummings not only wanted the six new licenses for himself he also wanted to stop others from obtaining any new licenses.

Minutes from the committee meeting 7/10/03

RESOLVED - That

1. The Committee considered it appropriate in the circumstances that exist in Cardiff to remove the restriction on the number of Hackney Carriage Vehicle Licences issued and it was therefore agreed that:

A. The decision of the Committee on 14th January 2003, authorising the issue of six licences by way of lottery, be rescinded.

B. The limitation on the number of Hackney Carriage Proprietor Licences be removed.

C. The grant of a Proprietor's Licence be subject to the following conditions:

i. The vehicle must be less than three years old and approved as a purpose built Hackney Carriage by the Authority; and

ii. The vehicle must not be used by a driver that is not currently licensed by Cardiff County Council.

2. The removal of the numerical limit on the issue of Hackney Carriage Proprietors (Vehicle) Licences be introduced from 23 October 2003. (End of Committee minutes)

So Mr Cummings in nine short months single handidly brought about the de-restriction of the Cardiff Taxi Trade. 

We can move on to the 9th November 2004 where the relevant committee was issued with an update of the latest legal proceedings that took place on 27/10/04 before Mr. Justice Moses. There were two applications for judicial review and both were denied. There was the original application, which challenged the decision of Cardiff County Council on 14th January 2003 to issue six new licenses by ballot. The second application challenged the committee's decision of the 7th October 2003 to rescind the January decision and remove the restriction on the number of licences issued subject to certain conditions relating to vehicle quality. In other words, "deregulation of numbers". 

The committee minutes are as follows.

Minutes of the Public Protection Committee 9/11/04.

The Committee received a Report from the Chief Legal Services Officer to inform it of the outcome of four court actions brought against the Council by Mr Carl Cummings. The Committee noted the outcome.

One of the court actions involved an application for judicial review in respect of the Committee's decision of 7th  October 2003 to remove the limit on the number of hackney carriage vehicle licences issued. Mr Cummings had failed in his application but had applied to the Court of Appeal for permission to appeal. His solicitors had requested that the Council not grant any new vehicle licences until the hearing of this application. The Chief Legal Services Officer advised that if the Committee did not agree to this request it was likely that Mr Cummings would apply for a temporary injunction to maintain the status quo.

RESOLVED - That

1. The Report be noted.

2. The Committee's resolution of 7 October 2003 to remove the limitation on the number of hackney carriage proprietor's licences issued (Minute L90 (1) (b)) be not implemented until either:

A. Mr Cummings' application for permission to appeal is refused; or

B. If permission is granted, the disposal or withdrawal of the appeal.

In each case the Committee reserves the right to review the implementation date should the court proceedings become protracted. (End of Committee minutes)

To confuse matters further, while all this litigation was taking place, In January 2005 Councillor Islam presented a petition to the full Council on behalf of the Cardiff Taxi Drivers Association asking for delimitation of hackney carriage numbers. The petition urged the County Council to issue unlimited numbers of Hackney Carriage plates in order to avoid the city's taxi drivers being charged excessive amounts of rent, by the individual fleet owners.

Meanwhile, Mr Cummings hadn't finished with Cardiff County Council because he was granted his appeal for the 11th July 2005. Unfortunately for Mr Cummings the appeal court unanimously decided that neither Mr. Justice Moses nor Cardiff County Council had erred in Law and the appeal was summarily dismissed. 

The financial cost of litigation to Mr Cummings has no doubt been high but when faced with the prospect of losing an artificial premium of 1.2 Million pounds those costs fade into insignificance. When you consider the wider implications it means that 9.6 Million pounds of artificial plate values in Cardiff were wiped out simply because of the greed of one man, "all for the sake of a ballot".

At this moment in time Cardiff plates are worthless, the only hope existing plate owners have of retaining the status quo is if Cardiff council rescind their policy decision of October 7th 2003 and implement their original policy decision of 14th January 2003.   That decision may not be long in coming, I understand a report is already being prepared for the August 2005 committee meeting so by the time this article is published the committee's decision may already be known. 

This article raises many questions but not least the greed that can manifest itself by those who find themselves in dominant positions simply because of a licensing authority decision to limit hackney carriage numbers. In this case the wider impact of individual greed has been devastating on those owners who had an artificial expectation of at least securing a future profit from the scarcity value of their license plate. We have seen yet another Taxi Proprietor fall foul of current Taxi law but somehow I doubt he will be the last. 

